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NCLAT, New Delhi directs Jet Airways to make payment of full provident fund and gratuity; Non-payment clearly results in violation of Section 30(2)(e) of the IBC

New Delhi Bench of the NCLAT has held that non-payment of full provident fund amount and gratuity to the workmen and employees of the corporate debtor as accrued till the insolvency commencement date amounts to non-
compliance of provisions of Section 30(2)(e) of the Insolvency and Bankruptcy Code, 2016 (“IBC”). While disposing of a batch of appeals (1) the NCLAT followed its earlier decision in Tourism Finance Corporation of India Ltd. v.
Rainbow Papers Ltd. (2),  where the resolution applicant was directed to provide for full provident fund (“PF”) and interest thereon in terms of the Employees’ Provident Fund and Miscellaneous Provision Act, 1952. 

The NCLAT noted that the legislative intent was clear from the language of Section 36(4), IBC that “all sums due to any workman or employee from the provident fund, the pension fund and the gratuity fund”, were excluded from the
ambit of “liquidation estate assets”. The NCLAT also relied on the Supreme Court decision in Sunil Kumar Jain v. Sundaresh Bhatt (3),  where the Supreme Court on a joint reading of Sections 36(4) and 53(1) of the IBC concluded that
the distribution of monies under the waterfall of Section 53(1) of the Code would not cover such dues that are to be treated outside the liquidation process and excluded from the liquidation estate assets. 

The NCLAT held that the Corporate Debtor was statutorily obligated to deposit the PF of employees and workmen. In the instant case where no amount towards PF was deposited after February 2019 and the insolvency
commencement date was 20.06.2019, the claim of workmen for the dues towards PF had to be accepted and the successful resolution applicant (“SRA”) was liable to make payment of PF till the initiation of CIRP. The statutory
obligation of the Corporate Debtor had to be discharged by the resolution applicant. 

The NCLAT also looked into the language of Section 18 of the IBC which enumerates the duties of the interim resolution professional (“IRP”). Section 18(f) provides for the IRP to take control and custody of any asset over which the
corporate debtor has ownership rights. The Explanation to the Section provides that ‘assets’ would not include assets owned by a third party in possession of the corporate debtor held under trust. The NCLAT held that assets
comprising of provident funds, gratuity funds or a pension fund belonging to and maintained by the Corporate Debtor were assets over which the employees and workmen had rights although they were in possession and control of the
Corporate Debtor.

The NCLAT noted that the resolution professional had admitted claims that included the unpaid PF, gratuity and leave encashment. Where no PF, gratuity fund and fund for leave encashment was maintained by the Corporate Debtor
and such claims were admitted by the RP, they had to be satisfied as per section 30(2) read with Section 53(1) of the IBC. Non-payment of full PF and gratuity would lead to a contravention of law for the time being in force and
invalidate the resolution plan.

The NCLAT also observed that the liquidation value estimated by the resolution professional was Rs. 113 crores for workmen and employees, whereas the Resolution Pan allocated only Rs. 52 crores. The NCLAT held that under
Section 30(2)(b) read with Section 53(1), the workmen were entitled to at least Rs 113 crore which was the minimum liquidation value owed to them. As the SRA had provided an undertaking in the Resolution Plan to pay out the
minimum liquidation value to the employees and workmen, the NCLAT did not interfere with the Plan except for issuing a direction to the SRA to honour the undertaking and pay the minimum liquidation value of Rs. 113 crores to the
workmen.

  Jet Aircraft Maintenance Engineers Welfare Association v. Ashish Chhawchharia, Resolution Professional of Jet Airways & Ors., Company Appeal (AT)(Ins) No. 752 of 2021. 
  Three-member judgment delivered in Company Appeal (AT) (Ins) No. 354 of 2019. Civil Appeal filed against this judgment was dismissed by the Supreme Court.
  Sunil Kumar Jain v. Sundaresh Bhatt, Civil Appeal No. 5910 of 2019.
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