AmiCus

Transcending Frontiers

Amicus Tax Alert

Invalid information exchange request cannot extend
limitation period

July 25, 2025

AE, A,
Mg, e
Ve gy pepar

Background:

Indian Revenue issued tax scrutiny notices on the taxpayerl. During audit, the Tax
Officer sought information on bank accounts of the Taxpayer with HSBC Bank,
Geneva. Indian Competent Authority made a request for administrative assistance to
Swiss tax authorities under Indo-Swiss DTAA's Exchange of Information provisions.
The information sought related to the years 2005-06 to 2011-12. The Swiss
authorities denied the request outright as the Amending Protocol (2010) to DTAA did
not entail obligation to provide information for period prior to April 1, 2011.

Under the Indian tax code, if a reference for information exchange is made
under tax treaty, an extended limitation period of one year is allowed for

completion of audit.

After the regular rounds of appeal before Appellate Authorities, the matter reached
Delhi High Court.



High Court Ruling:

The Delhi High Court applied the principle of novation. The Court ruled that when the
Amending Protocol (2010) replaced Article 26 of the Indo-Swiss DTAA, it completely
extinguished the earlier provision.

1. Complete Substitution: The amended Article 26 of DTAA expressly limited
information exchange to fiscal years beginning on or after April 1, 2011.

2. No Automatic Revival: Following the Supreme Court's precedent in

Koteshwar Vittal Kamath3, the Court held that substituted provisions cease to
exist entirely.

"The process of substitution consists of two steps: the old is repealed and the
new rule is brought into existence in its place. Although the said decisions were
rendered in the context of legislative amendments, the enunciated principles of
construction are instructive. In the case of agreements, substitution of a
covenant would novate the agreements and unless the intention of the parties
to preserve the rights and obligations under the agreement prior to novation is
expressly preserved, the same cannot be inferred."”

3. Clear Legislative Intent: The non-obstante clause? in the Amending Protocol
left no room for interpretation. It stated clearly that Article 26 would be
applicable only for the information that related to a fiscal year beginning on or
after April 1, 2011.

Delhi High Court categorically rejected Revenue’s claim for extended limitation
period under Section 153B Explanation (ix) and ruled that invalid procedural steps
cannot provide relief from limitation periods, regardless of Revenue’s good faith
efforts.

Conclusion:

Time and again Supreme Court has held that defective procedural steps cannot
extend limitation period.

In K.M. Sharma®, the Hon’ble Supreme Court ruled that a fiscal statute, more
particularly on a provision such as the present one regulating the period of limitation,
must receive strict construction. The law of limitation is intended to give certainty and
finality to legal proceedings and to avoid exposure to risk of litigation to a litigant for
an indefinite period of unforeseen future events.

Delhi High Court ruling reiterates the novation principle of interpretation in the
context of treaty protocols. It is expected to impact all pending cases wherein
information request for period prior to 2011 has been made after amendment to the
treaty. In all cases where invalid reference under the treaty is made for exchange of
information, as per Delhi High Court Ruling, the benefit of extended limitation period



of one year shall not be available. However, this decision would most likely be
challenged before the Apex Court.

[1] The PCIT V. Sneh Lata Sawhney and Ors. 2025:DHC:3617-DB

[2] Section 153B explanation (ix), The Income Tax Act, 1961

[3] Koteshwar Vittal Kamath v. K. Rangappa Baliga & Co. (1969) 1 SCC 255

[4] Article 14, Amending protocol, 2010

........ Notwithstanding paragraph 2 of this Article, with respect to Article 26 of the Agreement, the exchange of
information provided for in this Amending Protocol will be applicable for information that relates to any fiscal year
beginning on or after the first day of January of the year next following the date of signature of this Amending
Protocol......

[5] K.M. Sharma v. Income Tax Officer, Ward 13(7), New Delhi (2002) 4 SCC 339

About Amicus Any queries may be posted to:

Amicus is legal and tax consulting ashutosh@amicusservices.in
firm with focus on corporate finance,

re- structuring, private equity, shivi@amicussservices.in
international taxation, transfer pricing

and goods and services tax. The madhav@amicusservices.in
Firm’s tax team also represents

clients in assessments and litigation

including Tax Tribunal and Higher

Courts.

BEPS Implications on
Transfer Pricing |

Indian Perspective

By Ashutosh Mohan Rastogi
Managing Partner, Amicus

Availableat dIMAZON
N1


mailto:ashutosh@amicusservices.in
mailto:shivi@amicussservices.in
mailto:madhav@amicusservices.in
https://www.amazon.in/Taxmanns-Implications-Transfer-Pricing-Perspective/dp/9357783504/ref=sr_1_1?crid=18Y0T0MB1EWRB&dib=eyJ2IjoiMSJ9.i9ADTfBirFOd-y16xKwYfg.HF-5pwr223ubsT3SjrO_wR1Qbtg40RFrGOFGYxviwjg&dib_tag=se&keywords=beps+ashutosh&qid=1727163926&sprefix=beps+ashutois%2Caps%2C219&sr=8-1
https://www.amazon.in/Taxmanns-Implications-Transfer-Pricing-Perspective/dp/9357783504/ref=sr_1_1?crid=18Y0T0MB1EWRB&dib=eyJ2IjoiMSJ9.i9ADTfBirFOd-y16xKwYfg.HF-5pwr223ubsT3SjrO_wR1Qbtg40RFrGOFGYxviwjg&dib_tag=se&keywords=beps+ashutosh&qid=1727163926&sprefix=beps+ashutois%2Caps%2C219&sr=8-1

LEADING FIRM

Legal500

ASIA PACIFIC

2025

~ o | ASIA-PACIFIC TAX
ITR

AWARDS 2024 ITR| WORLD TAX

in the ITR World Tax Rankings 2025 for

Law Fi f the Y India) 2024
aw Firm of the Year (India) Transfer Pricing, Corporate Tax and Indirect Tax!

AmiCus

[ranscending Frontiers

Amicus Advocates & Solicitors
258, lll floor, Okhla Industrial Estate Phase Ill Rd, Phase 3, New Delhi- 110020

Call us: +91 11 41553433, +91 11 41066566 | Email us: info@amicusservices.in

Visit our website: www.amicusservices.in

The
Vi ®
IJI‘J']Q\IJ e as‘ala BE \( HMARI INDIA BUSINESS M&A .'.'.L'.'.'f'.'l'.‘.','.'. 1 TR

50“ NIGATION  LAW JOURNAL AWARDS

was honored to be an of the
, themed “Harmonising International Tax
Cooperation in an Era of Sustainable Development.”

ind f Jo

The information contained in this communication is intended solely for the use of the individual
or entity to whom it is addressed, and others authorized to receive it. If you are an un-intended
recipient, please notify us immediately by responding to this email and then delete it from your
system. Any action based on content in this communication shall be at the sole risk,
responsibility and liability of the individual taking such action. Unless expressly stated the


https://www.legal500.com/rankings/ranking/c-india/tax/34316-amicus
https://www.legal500.com/rankings/ranking/c-india/tax/34316-amicus
mailto:knowlegde@amicusservices.in
http://www.amicusservices.in/
https://www.amicusservices.in/fitannualtaxationconference2024
https://www.amicusservices.in/fitannualtaxationconference2024
https://www.linkedin.com/company/amicus-services?originalSubdomain=in
https://www.linkedin.com/company/amicus-services?originalSubdomain=in
https://www.facebook.com/profile.php?id=100068583474545
https://www.facebook.com/profile.php?id=100068583474545
https://www.youtube.com/channel/UCOhA0JoZ2ElBGqrODvZ-QxQ
https://www.youtube.com/channel/UCOhA0JoZ2ElBGqrODvZ-QxQ

updates/ mails shall not under any circumstance be construed as any kind of professional
advice or opinion and we expressly disclaim any and all liability for any harm, loss, or damage,
including without limitation, indirect, consequential, special, incidental or punitive damages
resulting from or caused due to your reliance and actions/inactions on the basis of this
communication. © Amicus All rights reserved.

Unsubscribe



